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Q. Is it fair to say that under the terms
of the duties of Mr. Roger Cooper, Mr.
Myron Lowery had the same types of
duties at the time of this contract?

A. No, sir, I wouldn't say that was fair.
It was never contemplated that Mr. Low-
ery would be a featured weekday anchor.
And that was the purpose, the primary
purpose of granting this contract.

Q. Let me ask you the question another
way, is there anyone of the duties in here
that says that Mr. Cooper will have, un-
der the terms of this contract, any of
those duties that Mr. Lowery didn’t
have?

A. I believe, I can’t remember if the
correct answer to that should be yes or
no, so let me restate it. I don’t believe
there is anything in here that would not
also be required of Mr. Lowery under the
verbal terms of his employment.

Mr. Gardner testified the final decision
on news anchors was made in December,
1977. The five o’clock team was Dick
Hawiey and Roger Cooper. Mason Gran-
ger was the ten o’clock anchor. He said
these decisions were made in consultation
with Mori Greiner and Ed Greaney.

Mr. Gardner said Roger Cooper was se-
lected because he was an accomplished re-
porter, the best feature reporter that had
ever worked in local television. He had
distinguished himself. His voice was excel-
lent. He was a good reader and deliverer
of the news.

Mr. Gardner testified Mason Granger
was the best hard news reporter on the
staff. He wanted anchors to be working
hard news reporters and Granger filled
that bill. He was a good reader, communi-
cated with the viewer and the camera com-
fortably, informally and confidently. His
skills were excellent.

Gardner testified Myron Lowery was
considered but not selected. He said My-
ron lLowery did not have a commanding
presence. He had problems with enunci-
ation, pronunciation, diction and attention
to detail. He could not project enough
credibility or believability with the viewer.
He did not adequately project the desired
quality of confidence. He said length of

service was not a determinant in selecting
a news anchor. High ratings on weekends
had no connection with the advisability of
taking a weekend anchor and making him a
weekday anchor.

He testified that in April of 1980, he
informed Roger Cooper he was being taken
off the five o’clock broadcast because his
anchoring had not worked out successfully.

He testified that in April, 1980, he told
Myron Lowery his strength was not in
anchoring and he should not attach his
hope in the future to anchoring. He said
he had a lot of respect for Lowery's report-
ing ability as Lowery had distinguished
himself as a fine reporter. However, he
did not see Lowery as being a successful
news anchor.

Gardner denied black reporters were giv-
en less desirable assignments or less help
than white reporters. He testified he nev-
er considered Lowery for any other news
department jobs.

Mr. Gardner testified that when Mason
Granger and Roger Cooper came off the
air after a broadcast, they engaged in post-
broadcast critiques every night over a peri-
od of about two years. He said his con-
ducting such post-broadeast critiques with
them was routine. These daily critiques
were not memorialized by written memo-
randa and placed in the files of either Gran-
ger or Cooper as was done in the case of
Myron Lowery. He said post broadcast
critiques were was not followed with My-
ron Lowery, however. The memos con-
cerning Lowery were to jog his memory
since Myron Lowery was a weekend anchor
and he often viewed Lowery's broadcasts
from his home.

Gwen Snsed, a teacher in the Memphis
City Schools, testified she holds a master’s
degree in mass communications from Mem-

phis State University. She is also treasur-

er of the National Black Media Coalition
and Executive Director of Operation PUSH
in Memphis.

Representing Operation PUSH, Ms.
Sneed testified she diacussed the organiza-
tion’s concerns about the lack of black peo-
ple in the station’s management:
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Q. What was the station’s response to
your concern that there weren’t people in
the top part of the station management?

A. Well, generally the answer was that,
you know, it takes a while to make it to
management, and blacks just started work-
ing in the industry, and it's going to take a
while to develop and let them grow into
these areas.

Q. Are you aware of other stations in the
geographic area of Memphis that their
895's, their efforts to recruit, have you had
occasion to look at other stations?

A. Yes, in Memphis, Tennessee, WHSQ
television has blacks in nontraditional roles
in their news department, for the last five
years or so they have had black news as-
signment editors, and they recruited these
guys locally, you know, it didn’t take a
whole big process to get them.

Title VII and 42 U.S.C. § 1981 Claim

[1,2]) These general principles provide
the legal foundation in this case: Title VII
and 42 US.C. § 1981 are coextensive and
coterminus federal statutes and afford fed-
eral remedy to aggrieved litigants who
have been racially discriminated against in
employment. Joknson v. Railway Express
Agency, Inc., 421 US. 454, 459460, 95
S.Ct. 1716, 1719-1720, 44 L.Ed.2d 295
(1975). Nichelson v. Quaker Oats Co., 573
F.Supp. 1209, 1219 (W.D.Tenn.1988), rev'd
on other grounds, 752 F.2d 1153 (6th Cir.
1985), vacated, 472 U.S. 1004, 105 S.Ct.
2696, 86 L.Ed.2d 713 (1985). While the
burden of going forward may shift be-
tween the plaintiff and defendant in such
actions, the burden of persuasion always
remains on the plaintiff who must prove
that it is more probable than not that he
was the target of unlawful diserimination.
Jackson v. RKQ Bottlers of Toledo, Inc.,
743 F.2d 370, 374-375 (6th Cir.1984); Ni-
chelson v. Quaker Oats Co., 573 F.Supp. at
1227,

Principles governing the evidentiary bur-
dens in Title VII apply equally to actions
under 42 US.C. § 1981. Long v. Ford
Motor Co., 496 F.2d 500 (6th Cir.1974).
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[8] Any analysis of discrimination in
promotion claims must be structured to
accommodate the evidentiary burden, or
the allocation of the proof, established by
McDonnell Douglas and Burdine
McDonnell Douglas Corporation .
Green, 411 US. 792, 93 S.Ct. 1817, 36
L.Ed.2d 668 (1981); Texas Dept. of Com-
munity Affairs v. Burdine, 450 U.S. 248,
101 S.Ct. 1089, 67 L.Ed.2d 207 (1981). Sim-
ply put, the plaintiff must initially show a
prima facie case of discrimination: facts
which by a preponderance of the evidence,
if unexplained, prove or give rise to an
inference of unlawful discrimination. Once
the plaintiff meets this threshold require-
ment, the defendant must go forward with
evidence articulating a legitimate nondis-
criminatory reason for its actions. McDon-
nell Douglas, 411 U.S. at 802, 93 S.Ct. at
1824; Burdine, 450 U.S. at 253, 101 S.Ct.
at 1093.

If defendant proffers evidence sufficient
to raise a genuine issue of fact whether it
discriminated against the plaintiff, it
carries the burden of production, thereby
raiging a presumption the prima facie case
is rebutted. Burdine, 450 U.S. at 255-256,
101 S.Ct. at 1094-1095. At this point, the
plaintiff has the opportunity to show the
proffered reason was not the true reason
for the employment decision, or was, in
other words, pretext. /d. This burden and
the ultimate burden of proving intentional
discrimination merge and plaintiff may
then persuade the Court directly, ie., a
discriminatory reason more likely motivat-
ed employer, or indirectly, i.e., the prof-
fered reason is unworthy of credence /d. at
450 U.S. 256, 101 S.Ct. 1095.

The effect of this Title VII burden shift-
ing is critical, because once the plaintiff
establishes a prima facie case, the Court
“presumes that the employer’s acts, ‘if oth-
erwise unexplained, are more likely than
not, based on the consideration of imper-
missible factors.'” Jackson v. RKO Bot-
tlers, 743 F.2d at 375 (quoting Furnco
Construction Corp. v. Waters, 438 U.S.
567, 577, 98 S.Ct. 2943, 2949, 57 L.Ed.2d
957 (1978)).
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(4] Inasmuch as demonstration of a pri-
ma facie case is crucial, it deserves thor-
ough consideration. McDonnell Douglas
and Burdine establish four elements to
show a prima facie case of disparate treat-
ment because of race under Title VII in the
context of & promotion claim: 1) plaintiff
belongs to a racial minority, 2) and applied
for an available position for which he or
she was qualified, 3) was rejected, and 4)
following the rejection, the employer con-
tinued recruiting applicants with qualifica-
tions comparable to plaintiff’s. Jackson v.
RKO Bottlers, 143 F.2d at 875 (citing,
McDonnell Douglas, 411 U.S. at 802, 93
S.Ct. at 1824; Burdine, 460 U.S. at 256,
101 S.Ct. at 1095; Draper v. Smith Tool
and Engineering Co., 728 F.2d 256 (6th
Cir.1984)). Stated another way, under the
MecDonnell Douglas test, Mr. Lowery may
establish a prima facie case by showing 1)
that he was a member of a racial minority,
2) that he and a similarly placed white
person received dissimilar treatment, and 3)
that sufficient evidence exists from which
the Court can find a causal connection be-
tween race and the alleged acts of WMC-
TV. Nichelson v. Quaker Oats Co., 573
F.Supp. at 1219.

Thus, to prevail, Mr. Lowery must show
by a preponderance of the evidence that
race was a factor in WMC-TV’s failure to
promote him. He must show a purposeful
discrimination in management’s promotion
decigsions by a preponderance of the evi-
dence. Burdine, supra.

The alleged discriminatory conduct and
subsequent retaliatory actions against My-
ron Lowery began in 1974 and continued
until the plaintiff left WMC-TV in 1983.
WMC-TV did not post vacancies in mana-
gerial or anchor positions. Instead employ-
ees generally learned of these positions
only after they were filled. In some cases,
positions were created for certain individu-
als and left vacant after the original “tal-
ent” left the station or moved into another
post at the station. There were no formal
or written procedures for application, nor
were requirements posted for open posi-
tions.

Plaintiff alleges he was denied the oppor-
tunity to seek promotion to several
management positions.

The thrust of Mr. Lowery's complaint
and most of his proof focuses on the week-
day and weeknight anchor positions and
the promotions of three white male report-
ers to those anchor positions.

Personal attributes necessary for the
weekday and weeknight anchor person, ac-
cording to defendant and plaintiff included
projection of a sense of authority, credibili-
ty, warmth, a conversational delivery,
pleasing appearance and voice. Also crit-
ical, the feature weekday anchor must be a
good writer and reporter of news, and have
solid educational credentials. The anchor
must possess good grammar and enunci-
ation, must generally be a good speaker
with recognizability in the viewing audi-
ence.

WMC-TV conceded that measurement of
the desired qualities in a particular candi-
date was entirely subjective. They con-
ceded that the station used only subjective
criteria for evaluating continuing perform-
ance of on-air talent, but contended this
was an industry-wide practice and objective
tests were impossible. The Court notes
that, while subjective criteria may be a
valid factor in employment decisions, re-
liance on subjective criteria will be careful-
ly scrutinized to present abuse. Nickeison
v. Quaker Oats, 573 F.Supp. at 1226-1227
(citations omitted).

In 1977, WMC-TV changed its weekday
news anchor team. These changes were
made primarily at the direction of the sta-
tion's news director, Frank Gardner, who
was responsible for the daily news broad-
casts and for all news department person-
nel. When Mr. Gardner assumed this posi-
tion in May of 1977, the station’s news
team was second in the “ratings battle.”
During the summer and fall of 1977, in an
effort to improve its ratings, defendant ter-
minated one of the co-anchors and then
allegedly rotated five of its newscasters in
the weekday anchor chair. The rotation
process, defendant contends, allowed
WMC-TV to judge the relative strengths
and weaknesses of each candidate. Among
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these five were Mr. Lowery and a black
female, Eileen Jones, Peggy Rolfes, Mason
Granger and Roger Cooper. Defendant
states all candidates received ‘‘reasonably
equal” airtime exposure with the exception
of Eileen Jones, who was hired one month
into the rotation process.

Mr. Lowery at this time had been serving
since 1973 as weekend anchor, while con-
tinuing duties as a reporter as well. Addi-
tionally, he had almost complete responsi-
bility for the monthly “Minority Report.”
He had been engaged in working on docu-
mentaries, including the aforementioned
award-winning Mound Bayou project.

Gardner, supported by Mori Greiner and
Mr. Greaney, selected Roger Cooper to co-
anchor the early broadcast and Mason
Granger to anchor the late evening broad-
cast. These three testified as to their rea-
sons for selecting these two, both report-
ers:

Roger Cooper: Mr. Gardner considered
Mr. Cooper ‘“the best feature reporter” to
have worked in the Memphis market, be-
lieved he had “an excellent voice,” was a
good “deliverer” of news. Mr. Greiner's
opinion was similar: Cooper was a good
writer, spoke well, had a nice appearance
and “measured up well” in the attributes of
reliability, accuracy, believability, appear-
ance, poise, delivery, humor and friendli-
ness. Mr. Greiner felt Mr. Cooper had an
ability to project sincerity and warmth, and
a good voice, was good at relating the
news, was memorable, and spoke with au-
thority.

Mason Granger: Mr. Gardner believed
Mr. Granger was the “best hard-news re-
porter” on the staff, that he was a good
reader, one who communicated with view-
ers “‘comfortably and informally and confi-
dently.” In Greiner's estimation Mr. Gran-
ger was a “top-notch” reporter “who ex-
pressed himself clearly, had a good deliv-
ery. He was impressed with Mr. Granger’s
education. He believed Mr. Granger dem-
onstrated understandability, had a good ap-
pearance, and poise, as well as intelligence,
humor and accuracy in his work. Mr.
Greaney concurred with the others, adding
that Mr. Granger had a “good clean clear

voice,” was memorable and exhibited au-
thority.

Mr. Greaney and Mr. Gardner considered
Mr. Lowery a “serious candidate” for the
anchor position but found Mr. Cooper and
Mr. Granger both qualified, even though
neither had anchor experience, and prefer-
able to Mr. Lowery because he was lacking
in these attributes. Specifically, Mr. Gard-
ner felt Mr. Lowery did not have the com-
manding presence of Mr. Cooper and Mr.
Granger, nor did he project the desired
confidence. He was not as understandable
as the other two. Mr. Greiner rejected Mr.
Lowery because he had not overcome his
‘“propensity to make mistakes,” and his
problems with enunciation, pronunciation
and nasality. Mr. Greaney testified that
Mr. Lowery’s voice did not measure up, he
hesitated in his presentation, “read” the
news and delivered without “any sense of
change from story to story or item to
item.”

It is at this point that an understanding
of the Magid reports would be helpful. In
an effort to increase the quality of WMC-
TV’s news casts, the station employed a
consulting firm, Frank N. Magid Associ-
ates, to research the local television news
market and television news personalities.
These studies continued, concurrent with
changes initiated in the news programming
at the station, throughout Mr. Lowery's
employment at the station. Research re-
sults, i.e., Magid reports, were released to
the station’s management periodically.
Evaluations, based on various methods of
information gathering, and specific sugges-
tions for development of the news depart-
ment were generally a focal part of the
Magid reports.

As might ‘be expected, the parties have
used these Magid reports in a way most
favorable to their positions in this suit.
The reports are helpful to the Court, be-
cause they offer some objective comment,
but more significant to this case is the
manner in which they were, or were not
used, in the promotion process.

WMC-TV used these reports to corrob-

orate its negative criticism of Mr. Lowery’s
performance. In some respects the reports
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do just that. However, these same reports
were virtually ignored to the extent that
they may have offered negative criticism
on the Cooper-Granger promotions. For
instance, on December 27, 1976, Magid re-
ported the foliowing assessment of Coo-
per’s performance: his pace was too slow
with little life or vitality; his presentation
unclear, he used improper emphasis; he did
not pronounce properly key words and
phrases. The report continued: variation
in delivery was lacking resulting in “monot-
ony.” Finally, Mr. Cooper’s voice inflec-
tion was rather limited and he was “physi-
cally stiff on the air.” Prior to the pro-
motion, Magid also reported that Mr. Coo-
per had a very low recognizability factor,
whereas they indicated Lowery’'s was high.
During his testimony, Mr. Greiner an-
swered questions concerning Mason Gran-
ger’s rapid promotions at WMC-TV and an
August 1977 report on the station and per-
sonalities, which made the following as-
sessment of Mason Granger’s impact on
viewers:
Q. Can you name a person in the histo-
ry of the station that advanced and pro-
moted within the ranks of the station
faster than Mr. Granger?
A. No one comes to mind immediately,
no, sir.
Q. Allright. Let me ask you to look at,
back t0 your reports of the Magid group.
Let me ask you to look at page 298 of the
Magid report. Did they give you an
analysis of Mason Granger’s impact on
the audience in August of 1977 when this
report was done?
A. Yes.
Q. Will you read that, sir?
A. “For being in the marketplace two
years, Mason Granger has made a very
limited impact to date. Just 22 percent
of the area news viewers are familiar
with Granger, and of these individuals,
only 6 percent would rate him excellent
in his role. This places him well down
the list in this test.”
Q. Go ahead.
A. "“The substantive viewer reactions to
Mason Granger are few and far between.
Those who are familiar with him often

say that he does only a fair or “all right”
job and only know that he is the station’s
roving field reporter who i8 ‘sent out of
town a lot.” As to his effectiveness with
these reports, many viewers simply do
not know. As one viewer puts it:
“I do recall he was competent but not
memorable.”
“Nothing else can actually be said
about Mason Granger at this time. He
has not captured the viewers' attention
enough to analyze his impact further,
but in reality, this does say something
about Granger's effectiveness and im-
pact to date. Either of two things is
presently occurring: either he is not
being show-cased properly or used of-
ten enough to allow his talents to be
revealed to area news viewers, or he is
simply not eapturing viewers’ attention
with his reports. In any event, Mason
Granger is currently getting “lost in
the crowd.”

Q. As a result of this report, did you

decide to show-case Mr. Granger?

A. 1 don't recall.

The same report showed these “total rec-
ognition” factors: Lowery, 74.3%; Gran-
ger, 21.5%; and Cooper, 8.3%. The same
report showed an evaluation of the same
personalities:

Lowery Granger Cooper
Excellent 16.5% 5.8% 3.0%
Good 49.5% 34.8% 18.2%
Fair 13.8% 12.0% 12.1%
Poor 1.7% 1.2% 0

Mr. Greiner, Mr. Gardner and Mr. Grea-
ney testified they were aware of these re-
ports. Mr. Gardner and Mr. Greiner testi-
fied that these two, Cooper and Granger,
were hired for their “potential.”

The record and testimony support a find-
ing that plaintiff, however, was judged by
a different standard. In a memorandum
written by Mori Greiner to Myron Lowery
on September 26, 1984, Mr. Greiner ex-
pressed the following conditions for discus-
sion of Mr. Lowery’'s future:

The Future

You are ambitious, which is good, and

impatient which is bad.
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While it might soothe you temporarily if
I hinted at the possibility of rapid ad-
vancement and big money not far down
the road, that would be a crummy thing
to do. I like you personally, for whatev-
er that's worth, and admire your energy.
But I'm hesitant to speculate on the fu-
ture until you exhaust the opportunities
in your present speciality—until every-
body says, “That Myron Lowery is the
best damned television reporter in Mem-
phis."

When questioned during direct examina-
tion by counsel for plaintiff about this
memorandum as it related to plaintiff’s op-
portunity for advancement at WMC-TV,
Mr. Greiner testified as follows:

Q. Allright. Let me ask you to turn to
page 227. Well, before I do that, I want
to ask you something else. Do you re-
member a memorandum that you wrote
to Myron Lowery telling him that if ad-
vancement was possible when he became,
when you heard people say that he was
the best damned news reporter in Mem-
phis?
A. Yes, sir, I said a discussion of your
future can be had at that time I believe.
Q. Well, isn’t it indeed correct, Mr.
Greiner, that it's.your position that Mr.
Lowery was not advanced to the position
of weekday anchor because you had not,
he had not achieved that fact, that is to
say, that everyone was saying that My-
ron Lowery is the best damned television
reporter in Memphis?
A. I think that’s the last sentence, If 1
remember, Mr. Donati, of a three or four
page memorandum. I said when every-
body said he was the best reporter in
town that we would talk about other
things. Isn’t that essentially what it
says’?
Q. Well, let me ask you this question,
Mr. Greiner, and I will ask the question
as clearly as I can, isn’t it the reason that
Mr. Lowery didn’t advance, isn’t the rea-
son that he didn't advance, is because
people did not tell you that he was the
best damned news reporter, that every-
body didn’t say that he is the best
damned news reporter?
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A. Mr. Lowery had a large number of
shortcomings that we discussed then,
orally and in writing, many far beyond
that.
Q. Let me ask you if you remember this
statement being made in your deposition.
Page 116. Referring to the memo that
you wrote concerning that quote.
“Is it your position that during the
exchange of these memos and conver-
sations that you had in effect told Mr.
Lowery that he was not headed, that
he was not likely to be anchor at 5
o’clock and 10 o’clock?
Answer. Well, I may have—if I may
complete the sentence.”

Mr. Greiner in later testimony described
his comment, “best damned television re-
porter,” as merely a figure of speech. He
stated that standards by which Mr. Lowery
was measured were identical to those ap-
plied to other employees.

WMC-TV management conceded that the
station used only subjective criteria for
evaluating performance, but contended this
was an industry-wide practice. They: con-
ceded as well that no formal announce-
ments of job openings were posted. They
depended rather on the “open atmosphere”
of the newsroom.

During testimony in response to ques-
tions by counsel for Mr. Lowery, Mr. Gard-
ner testified that Mr. Lowery was a serious
candidate for the anchor position in 1977.
As proof defendant attempted to show all
candidates (the aforementioned five) rotat-
ed as co-anchors. However, Mr. Lowery
testified, he was unaware there was any
selection process implemented for the an-
chor spot or even that it was open. WMC-
TV’s explanation was that employees were
aware due to the openness of the news-
room, and everyone had just a general
knowledge of these things.

Just as significant is the admission made
by Mr. Greiner that Mr. Lowery was never
really considered for a weekday anchor po-
sition. This statement arose in the context
of the availability of contracts for some
anchors but not Mr. Lowery:

Q. Is it fair to say that under the terms

of the duties of Mr. Roger Cooper, Mr.
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Myron Lowery had the same types of

duties at the time of this contract?

A. No, sir, ] wouldn’t say that was fair.

It was never contemplated that Mr. Low-

ery would be a featured weekday anchor.

And that was the purpose, the primary

purpose of granting this contract.

The spontaneity of the comment can only
increase its reliability.

After his promotion to anchor Mr. Coo-
per was the subject of the following com-
ments made in a Magid “focus group analy-
sis,” a report of select viewer comments
regarding various WMC-TV personalities:

Roger Cooper
In comparison to other anchor personali-
ties, Roger Cooper elicited more negative
reaction. Of key note was the respon-
dents’ perception that Roger Cooper does
not fit into the total Channel 5 news
team. Viewed by many respondents as
inexperienced. Roger Cooper displays to
most a nervous, bland exterior. Several
respondents mentioned the fact that Rog-
er Cooper seems to be trying to fit into
the WMC-TV news style but is failing in
the attempt. His inexperience seems to
be paramount in the minds of most re-
spondents, as they would state that Rog-
er Cooper would be unsure of himself in
any environment.

On the positive side, the only strong

point mentioned concerning Cooper was

his appearance. He is felt to be good-
looking and, in the minds of some, could
become a much more professional broad-
caster if he could “loosen up a little.”

All in all, Roger Cooper is, at the present

time, making a certain segment of the

viewing audience extremely nervous by
his lack of experience and confidence in
himseif.

In contrast, the reaction by these same
viewers to Mr. Lowery was “extremely fa-
vorable’:

Myron Lowery

General reaction to Myron Lowery was

extremely favorable. Respondents view

Lowery as a professional who indeed fits

into the Channel 5 image. Also men-

tioned was Lowery’s ability to bring light
humor into his newscast and thus be-

come more relaxed and natural in his
delivery. In this regard, viewers men-
tion the ability of Lowery to adapt be-
tween news stories very well in that he
“knows when to act serious and when to
act funny.” Definitely perceived as a
team person. Lowery is felt to have
greatly improved in his broadcasting in
the recent year. His sincerity and re-
laxed professionalism have definitely aid-
ed Channel 5's oversall news effort.

In spite of the stations continued dissat-
isfaction with Mr. Cooper’s performance,
WMC-TV entered into a new two-year con-
tract with him in January 1980. Three
months later he was relieved of his anchor
duties and returned to reporting. He sub-
sequently left the station.

In March of 1988, reporter Joe Birch was
promoted to weekday anchor. He too was
promoted, according to defendant’s testi-
mony (Mr. Greiner), because he had “poten-
tial” to become a valuable anchor.

The Court finds the foregoing facts suf-
ficient basis for a finding of intentional
racial discrimination. However, numerous
other events and circumstances also con-
tribute to the overwhelming factual basis
for such a conclusion.

For instance, former WMC-TV News De-
partment employee Sherry Rosen described
her impressions of the environment at
WMC-TV  concerning  discrimination
against black employees. Rosen, who is
presently active in local radio, served from
the summer of 1977 until summer of 1978
as the station’s researcher. She was at the
station approximately thirty-five hours a
week working in the open newsroom along
with Ron Michaels, the assignment editor;
Jim Zarchin, executive producer; Gaylon
Reasons, chief producer; and Frank Gard-
ner. She was frequently at work in the
morning when reporters received assign-
ments. Reporters generally left after
these assignments, and she was left work-
ing in the newsroom, sharing a work area
with Mr. Zarchin and Mr. Michaels.

Due to the design of the newsroom, she
stated, she could see and hear many con-
versations among management. She relat-
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ed management’s jokes about giving Sylvia
Biack, a black reporter, “‘garbage stories,”
and that Ms. Black’s appearance and voice
were subjects of management’s conversa-
tions as well. When Ms. Black and Hank
Lockhart, another black reporter, were ter-
minated, Rosen heard a newsroom manage-
ment person make statements that ‘“‘we
need a black female.” Usually these con-
versations included comments such as *I
hope we can get one that looks good on
camera and can speak English.” Partici-
pants in those conversations were Mr. Zar-
chin, Mr. Michaels, and Mr. Reasons, all
white males.

From her observations she also sensed
that black reporters were assigned the infe-
rior stories and were last to receive cam-
eramen for assignments and generally
were treated with less patience than their
white counterparts. She particularly no-
ticed that the biggest stories went to Mr.
Granger and Mr. Cooper. Overall, the con-
versations, she indicated, were degrading.
However, she also indicated management
generally spoke favorably of the plaintiff
and seemed in awe of the amount of work
he performed and were impressed with his
work. Ms. Rosen also made a particularly
significant comment: Management’s con-
versations indicated they considered week-
end news to be “black news.”

In its attempt to discredit Myron Lowery
and justify denial of promotion, WMC-TV
introduced a parade of written reprimands
and negative criticisms of Mr. Lowery's
conduct and performance. WMC-TV stat-
ed that other employees had received writ-
ten reprimands and criticism. Upon prob-
ing by Lowery's counsel, however, WMC-
TV could not produce for any other employ-
ee, even those terminated for poor perform-
ance, such extensive documentation of al-
leged errors and mistakes. One witness,
Frank Gardner, attempted to justify his
extensive record-keeping of Lowery’s er-
rors by stating he only viewed Lowery’s
performance on weekends when he was at
home and the notes were necessary as a
reminder for discussion the following week.
WMC-TV also advanced the notion that
Lowery was a prolific memo writer and
“gelf-promoter” and that was justification
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enough for WMC-TV's like action. In con-
trast, praise of Lowery was generally not
written, but oral, although WMC-TV intro-
duced some memoranda praising Mr. Low-
ery. No white reporters were subjected to
this extensive written criticism. The pres-
ence of negative overdocumentation fur-
ther contributes to the overwhelming cu-
mulative effect of intentional racial dis-
crimination against Mr. Lowery.

[5] From the facts, the Court can only
conclude that Mr. Lowery has established a
prima facie case of racial discrimination.
He clearly met the threshold requirements
for an anchor. His educational background
was certainly adequate, he had extensive
actual anchor experience, and had demon-
strated quality and award-winning work,
Mr. Lowery’s Magid reports indicated ar-
eas of needed improvement but also indi-
cated high ratings in other areas. WMC-
TV selected, in preference to Mr. Lowery,
two white males, both reporters without
experience as anchors. Their Magid re-
ports at time of promotion consisted of
equally mixed criticism. Mr. Cooper’s was
clearly negative in many respects.

The determinative difference in the selec-
tion process was Mr. Lowery’s race. There
is substantial evidence in the record to sup-
port the Court’s finding of a causal connec-
tion between Mr. Lowery’s race and the
alleged acts of WMC-TV. Plaintiff has
shown sufficient facts to sustain the infer-
ence that the denial of promotion to anchor
was racially motivated and that he was
treated in a dissimilar manner from white
males similarly situated. Once a prima
facie case is established, the court properly
may infer discriminatory animus based
upon the defendant’s actions, because ...
these acts, if otherwise unexplained, are
more likely that not based on the considera-
tion of impermissible factors.” Furnco
Construction Corp. v. Waters, 438 U.S.
567, 98 S.Ct. 2043, 2949, 57 L.Ed.2d 957
(1978).

To overcome this presumption of discrim-
inatory animus, once the plaintiff establish-
es a prima facie case, the defendant must
articulate some legitimate, nondiscriminato-
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ry reason for its actions. McDonnell
Douglas and Burdine, supra. Even if the
defendant meets the burden of producing a
nondiscriminatory reason for its actions,
the plaintiff may prevail by proving by a
preponderance of the evidence that defend-
ant’s proffered reason is pretextual. Bur-
dine, supra; Becton v. Detroit Terminal
of Consol. Freightways, 687 F.2d 140, 141
(8th Cir.1982).

WMC-TV’s articulated reasons for deny-
ing Mr. Lowery’s promotion to weekday
anchor included its claim that he was un-
qualified because he had problems with his
speech and work habits, and especially a
propensity for making mistakes. It was
the contention of management that Mr.
Lowery had reached a plateau in his profes-
sional development preventing his further
progress.

[8] WMC-TV’s own admissions dispel
any notions that these reasons were noth-
ing more than pretextual. Mr. Greiner, the
station’s top executive, stated—inadvert-
ently—~that Mr. Lowery was never really a
candidate for promotion to weekday an-
chor. Mr. Greiner imposed on Lowery a
“black superstar”’ standard. To even initi-
ate discussion about his future at the sta-
tion, Mr. Lowery was required to reach
stellar performance, the “best damned tele-
vision reporter in Memphis.” An all white
management team would determine by en-
tirely subjective criteria when Mr. Lowery
reached this goal. Until Mr. Lowery pro-
gressed to the satisfaction of station
management, he would remain an anchor
on the “black news.” Meanwhile, white
males were to be awarded promotions be-
cause they had “potential” Nowhere is
the impression of racial discrimination
more apparent than in management’s deci-
sion to promote Roger Cooper to weekday
anchor.

As part of its attempt to rebut Lowery's
claims, WMC-TV introduced evidence of its
involvement in the civil rights movement in
the sixties under the leadership of Mori
Greiner who also became Station Manager
in 1984 and General Manager in 1966 of
WMC-TV. The station's various involve-
ments included making station facilities

and air time available to the black commu-
nity as &8 means of communicating concerns
of the black community, establishment and
involvement in various public service en-
deavors focused on the racial problems in
the city, support for programs in the
schools aimed at easing racial tensions and
increasing communication. Mori Greiner
has been recognized by various organiza-
tions for his participation in the civil rights
movement. The Court takes note of these
past efforts by WMC-TV and Mr. Greiner
to ease racial tension in the community.

It is WMC-TV’s contention that its ef-
forts show a commitment to black and com-
munity-oriented programming, that the sta-
tion has distinguished itself in this area. It
is further contended that this same commit-
ment has transferred to its recruitment and
training of black employees, thereby negat-
ing Lowery's charges of purposeful racial
discrimination. WMC-TV has in fact
shown an increase in black employees since
1984 when it employed from the so-called
black community one black employee. In
this regard WMC-TV introduced testimony
concerning Federal Communication Com-
mission (FCC) rules and guidelines. Ac-
cording to these rules, certain licensees (in
the instant case, applicable to those broad-
casters with five or more employees) are
required to file an annual statistical profile
of employees, or Form 395. These rules
are aimed at preventing discrimination in
employment practices, and the reports pro-
vide review of employment practices in an
effort to further these goals. The FCC
also requires for renewal of a license a
written equal opportunity program adopted
by the broadcaster. The FCC guidelines,
according to testimony by Mr. Greiner,
have required larger stations such as
WMC-TV to employ “a percentage of mi-
nority employees equivalent to 50 percent
of the percentage of that minority in the
workforce.”

Defendant’s records for the pertinent
periods were introduced as evidence and
both defendant and plaintiff elicited testi-
mony, especially through Mr. Greiner, in
regard to these reports and statistics in-
cluded in these reports. The Court con-
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cludes that the defendants, while not in
violation of FCC rules, have maintained
only minimum requirements. For instance,
Form 895 analysis for years 1976 through
1988 indicates defendant increased its total
employment of full-time minority employ-
ees from 20.3% to 21.5%, or less than a two
percent increase over the eight year period.
Minority employees ranged from 24 individ-
uals in 1976 to 27 in 1983. The minimum
minority percentage for WMC-TV, accord-
ing to the proof, for the period in question
was approximately 16%.

Moreover, these records show that mi-
norities at the station did not serve in posi-
tions with decision-making responsibilities.
At the time of the trial, only one black, Dr.
Hollis Price, WMC-TV’s Urban Affairs Di-
rector, had served in a decision-making po-
sition. Of those black professionals at the
station, station statistics show a dispropor-
tionate number were placed in highly visi-
ble positions, adding credence to plaintiff’s
charges of “window dressing,” or the prac-
tice of placing black and female faces on
the television, while denying them decision-
making roles behind the cameras.

While defendant contends these statistics
reinforce their denial of racial diserimina-
tion, the Court finds instead that these
numbers reagonably support a contrary
conclusion. The Court can infer only mini-
mal compliance from a defendant claiming
commitment to racial harmony in the com-
munity and commitment to applying the
goals to the work place.

Congidering all of the testimony and
record, and evaluating the objectivity, sine-
erity and credibility of the witnesses, the
Court concludes that the failure to promote
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ria. See Nichelson v. Quaker Oats, 573
F.Supp. at 1227, (citing Burdine, supra ).

The Court notes that much of the nega-
tive treatment of Mr. Lowery, as well as
treatment of other blacks at the station
was subtle. These facts taken in their
entirety suggest a treatment of blacks that
cannot be ignored. Title VII and 42 U.S.C.
Section 1981 tolerate no racial discrimina-
tion in employment, subtle or otherwise.
Burroughs v. Marathon Oil Co., 446
F.Supp. 688, 638 (E.D.Mich.1978).
RETALIATION CLAIM

Mr. Lowery filed this lawsuit on Septem-
ber 10, 1981. Four days later, general
manager Mori Greiner removed Mr. Low-
ery from all on-air duties. Plaintiff claims
he was removed in retaliation for filing this
suit. Defendant's proffered reasons, based
on Mr. Greiner’s subjective belief that Mr.
Lowery would use his air time to publicize
his suit and harm the station, have no basis
in fact and are clearly pretextual.

Mr. Greiner testified he learned the com-
plaint had been filed by reading about it in
a local newspaper the next morning.
Three days after the suit was filed on
September 10, 1981, defendant received a
copy of the complaint. Filed with the com-
piaint was a copy of Mr. Lowery’s E.E.O.C.
charge with attendant factual allegations.

On September 15, 1981, Mr. Greiner met
in his office with Mr. Greaney and two
other members of the newsroom’s supervi-
sory staff and Mr. Lowery. Mr. Lowery
was told he was removed from the air due
to the lawsuit. Mr. Greiner stated he be-
lieved Mr. Lowery was seeking publicity
for the suit and would use the airwaves

Mvron Lawerv was raciallv motivated  news to promote his interest. His basis for

The treatment afforded Mr. Lowery was
vastly different from that given Mr. Coo-
per, Mr. Granger and Mr. Birch, all white
males.

The Court does not intend to suggest
WMC-TV does not have discretion to
choose its anchors. It does. The civil
rights laws were not intended to affect an
employer’'s discretion to choose among
equally qualified candidates, provided the
decision is not based upon unlawful crite-

such belief was that the newspaper articles
contained detailed factual information and
made reference to an accompanying state-
ment. He stated his belief that Mr. Low-
ery was a self-promoter was further basis
for his decision.

Apparently “much later” Mr. Greiner fi-
nally read the complaint and attachments.
He admitted that it contained much of what
had appeared in the newspaper articles.
Defendant protests that certain informa-
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tion, i.e., references to Mr. Lowery’s edu-
cation, was not in the complaint nor was it
reported in a previously published article
featuring Mr. Lowery. Mr. Greiner con-
ceded however, that the defendant kept
news files with biographical information on
its news personalities.

During trial, Mr. Greiner admitted he
had no proof Mr. Lowery had given any
information to the press. He did not ques-
tion Mr. Lowery, or speak with him other-
wise apparently, nor did he attempt to veri-
fy his suspicions by contacting the press.
In fact, he made no attempt to investigate
the matter at all. He could show no prior
occasion when Mr. Lowery had abused on
the air his position as a newscaster.

In an attempt to refute plaintiff's sug-
gestions that Mr. Greiner reacted to the
suit in anger or embarrassment, defendant
asserts it was in contact with its counsel as
many as three times between the filing of
the complaint and Mr. Lowery’s removal
from the air. Viewed in that light, the
court could conclude the defendant’s act
was intentional and deliberate. This asser-
tion, however, is contrary to Mr. Greiner's
statements made during deposition. He in-
dicated he was embarrassed and humiliated
by tiic news article reporting Lowery's
suit. Mr. Greiner aiso admitted he was

remained in the newsroom answering the
phone, sitting at the assignment desk, re-
searching stories, writing copy for news-
casts. While Mr. Lowery would have per-
formed some of these duties as weekend
anchor anyway, he of course would not
have done so on a full-time basis. He also
indicated he was asked to write copy for
other reporters, a task he normally would
not have been required to do. His salary
was not decreased during this time.

Mr. Greiner restored Mr. Lowery's on-air
duties on October 18, 1981, after securing
Mr. Lowery's assurances that he would not
use the airwaves to argue his case.

In the meantime, on September 28, 1981,
Mr. Lowery filed his second charge of dis-
crimination with the EEQOC, which subse-
quently issued a probable cause determina-
tion on that charge.

Defendant contends Mr. Greiner’s belief
that Mr. Lowery would bring harm to the
station by making self-serving statements
on the air was sincere and reasonable. The
Court concludes these subjective beliefs
had no basis in fact and were not reason-
able.

(7] Plaintiff has made out a prima facie
case of retaliation. He has shown exercise
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[9] When a person sues under Section
1981 to enforce his right not to be discrimi-
nated against in private employment, he
must show that he was unable to make or
enforce a contract that white citizens were
able to make or enforce. When an employ-
er, public or private, places more stringent
requirements on employees because of
their race, Section 1981 is violated. The
purpose for which Section 1981 was enact-
ed to afford equal opportunities to secure
the benefits of American life regardless of
race-requires that a Court adopt a broad
outlook in enforcing Section 1981. Long v.
Ford Motor Company, supra.

The defendant’s racially biased denial to
the plaintiff of an employment contract
clearly falls within the ambit of 42 US.C.
§ 1981.

The Sixth Circuit has noted that the dis-
criminatory intent necessary to prove a Ti-
tle VII claim also serves to prove the dis-
criminatory intent requisite to a finding
under the Civil Rights statutes.

[16] Accordingly, where, as here, the
plaintiff has proved violations of Title VII,
he has likewise proved purposeful discrimi-
nation and violation of Section 1981 and is
entitled to compensatory and punitive dam-
ages. For the reason stated above, based
upon those facts as well as all the evidence,
the Court finds that plaintiff has demon-
strated purposeful discrimination on each
claim for relief.

Claim of Salary Discrimination

[11] In order to establish a prima facie
case of discrimination in compensation, the
plaintiff must show:

1. that he is a member of a protected

class; and

2. that he is paid less than a member of

a different race for work which requires

substantially the same responsibilities.
Uviedo v. Steves Sash and Door Co., 738
F.2d 1425 (5th Cir.1984); Pittman v. Hat-
tiesburg Municipal Separate School Dis-
trict, 644 F.2d 1071 (5th Cir.1981).

{12] In this case, based on the record,

on the demeanor and credibility of the wit-
nesses who testified, the Court finds that

plaintiff performed substantially the same
work as the white employees who worked
under employment contracts and who
served as weeknight and weekday news
anchors. Myron Lowery was a valuable
employee of WMC-TV for twelve years.
For nearly ten years, Mr. Lowery served as
a weekend anchor in more than twelve
hundred individual broadcasts. In that role
he maintained for his employer a high
viewer rating. In addition, he performed
as a weekday reporter and the writer, pro-
ducer, and director of “Minority Report.”
Mr. Greiner admitted that the job duties
and job skills of the weekday anchor were
very similar to those of weekend anchor.
Clearly, Mr. Lowery performed substantial-
ly the same work as Cooper, Granger and
Birch who were under employment con-
tracts.

Once the plaintiff establishes the prima
facie elements of his wage disparity claim,
the burden of production then, of course,
shifts to the defendant in light of the Bur-
dine case and then the plaintiff must show
pretext. Pittman, 644 F.2d at 1075. Typi-
cally, this burden of production results in
an employer raising qualification issues.
For instance, in the Pittman case, the em-
ployer alleged the white employee who pre-
viously held Pittman’s job was paid at a
higher rate because he had a greater de-
gree of administrative and managerial skill
and ability. In that case, the court made
short order of such a defense by noting
Pittman had consistently performed accept-
able work and received merit raises. The
court noted, “The clear implication of all
this is that, because Pittman did acceptable
work as head of the Printing Department,
the defendant was very much interested in
keeping him on since as a black he could be
paid much less than a white for doing ac-
ceptable work.” Id. at 1076,

The same reasoning applies in this case.
Mr. Lowery had a long career with WMC-
TV and was called upon to perform as a
genuine jack of all trades. He was re-
quired to anchor, produce, report, write and
host a television show. Quite simply, it
appears the defendant was interested in
employing plaintiff because it could exact
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so much from him for so little (and so
unfair) a price.

It appears to the Court that the defend-
ant failed to meet its burden of production
on this issue. At trial, the defendant de-
nied the discrimination and stood on its
claim that Mr. Lowery did not perform
substantially the same work. Indeed, My-
ron Lowery performed substantially the
same work and more than the similarly
situated white employees. In the hope of
establishing differing job duties, WMC-TV
claimed the weeknight anchor positions
were substantially different from the week-
end anchor position.

Defendant, in order to rebut the pre-
sumption of discrimination, contended the
pay differences were not due to race.
WMC-TV claimed it is an industry-wide
practice to pay weekday anchors more than
weekend anchors. WMC-TV argues more
revenue is produced by the station during
the week than on weekends. It claims Mr.
Granger, Mr. Cooper, Mr. Birch and Mrs.
Wood anchored weekdays. The fact is,
however, that when Mrs. Wood, a black
female anchor, joined WMC-TV as a fes-
tured anchor, she performed in the same
weekend anchor position Mr. Lowery had
occupied for years. The station claimed
this was to accommodate her religious
views. However that might be, economics
apparently made no difference in this part
of Mrs. Wood's assignment. The Court
therefore finds this claim by WMC-TV,
congidered in the context of the entire
record in this case, to be pretextual. Such
a transparent position merely speaks to the
time the job duties are performed and not
to the duties of the jobs themselves.
Where the duties are performed at differ-
ent times, the analysis of the case remains
the same. Pittman, 644 F.2d at 1074.

At trial, the plaintiff easily established
that the wage rate was inequitable by pro-
ducing evidence as to the responsibilities
and prevailing wage rates for similarly sit-
uated white employees. For example, in
1980 Mason Granger made $32,030.00 while
plaintiff performing substantially the same
work made only $24,945.00. The same
year, Roger Cooper who was considered
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deficient as an anchor and was removed in
March 1980, made $30,650.00. Thus, the
plaintiff'’s claim of salary discrimination
and the inference of race discrimination is
unrebutted. Therefore, the plaintiff pre-
vails on this issue.

The Procedural Issues

Prior to trial, the defendant raised two
procedural issues of importance. First, the
defendant claimed the plaintiff filed his
charge of discrimination with the Equal
Employment Opportunity Commission out-
side the time allowed by law. Second, the
defendant urged that the Section 1981
claim was filed outside the statute of limi-
tations. The Court has already ruled, in
response to the defendant’'s motion for
summary judgment, that the claims of the
plaintiff are not time-barred. See, Order
Denying Motion for Partial Summary Judg-
ment (March 21, 1985). Nevertheless, the
defendant again raised these issues at trial
and the Court feels constrained to address
them. Once again, these claims are denied
and the Court finds that the plaintiff’s
claims are not time-barred.

First, as to the timeliness of the charge,
it is evident from the face of the charge
that the plaintiff alleged a series of dis-
criminatory acts ranging from all the
claims enumerated herein to a variety of
“terms and conditions” claims. The most
noteworthy alleged discrimination referred
to in the charge was the continuing salary
discrimination and the promotions of Coo-
per and Granger.

The key cases on this issue are Held 2.
Gulf 0il Co., 684 F.2d 427 (6th Cir.1982)
and Roberts v. North American Rockwell
Co., 650 F.2d 823 (6th Cir.1981).

In Roberts, the Court reasoned:

The problem is that both the complaint
filed in this case and the limited record
before us support the plaintiff's conten-
tion that she was subjected to an ongo-
ing pattern of discrimination ...

The issue becomes more difficult when .
a company fails to hire or promote some-
one because of their race or sex. In
many ongoing discriminatory policy
which seeks to keep blacks or women in
low-level positions or out of the company
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altogether. In such cases, courts do not

hesitate to apply what has been termed

the continuing violation doctrine. [cita-
tion omitted).

Id. at 826. In the Roberts case, the
plaintiff proceeded on a disparate treat-
ment theory in her failure to hire case.

In Held, the Sixth Circuit explained the
continuing violations doctrine in more de-
tail. There, the Court ruled:

Thus, if the discriminatory acts com-

menced prior to the 180 day period and

there was a continuous pattern of dis-

crimination that continued into the 180

day period, plaintiff may still maintain

her action even though single discrimina-

tory acts prior to the 180 day period are

barred.
Id. In Held, the plaintiff was terminated
on December 15, 1977 and filed her EEQC
charge on February 16, 1978. Although no
single act of discrimination occurred within
the 180 day period prior to February 16,
1978, the plaintiff was allowed to maintain
her action on the basis of the continuing
violations doctrine.

[13] Simply put, the test of the continu-
ing violations doctrine is whether the plain-
tiff filed a charge of a present violation
which is part of an ongoing pattern of
discrimination. Roberts, 650 F.2d at 828,
Curry v. United States Postal Service, 583
F.Supp. 834, 343 (S.D.Ohio 1984), Janikow-
ski v. Bendix Co., 603 F.Supp. 1284, 1291
(E.D.Mich.1985).

{14] The preponderance of the evidence
in this case shows that racial discrimination
was standard operating procedure at
WMC-TV. It was the regular rather than
the unusual practice. Senter v. General
Motors Corp., 532 F.2d 511 (6th Cir.1976),
cert. denied, 429 U.S. 870, 97 S.Ct. 182, 50
L.Ed.2d 150 (1976).

In the instant case, the plaintiff did not
allege in his charge a single discrete act of
discrimination. Rather, he alleged present
violations-—most notably, salary discrimina-
tion and discrimination in promotions—

nation. The defendant’s general manager
admits that the station was segregated pri-
or to 1964 and did not begin to hire blacks
until after that date. Mr. Lowery was the
first full-time black reporter. All of the
defendant’s executives and newsroom man-
agers were white. Plaintiff continuously
asked for advancement and promotion but
was repeatedly denied an opportunity to be
promoted to a weekday anchor or a
management position. Numerous black re-
porters were forced to leave the station
because of a failure to advance. Clearly
this evidence, as well as the entire record,
establishes a pattern of denial of promotion
to blacks. Additionally, the effects of the
promotion of Cooper and Granger in De-
cember of 1977 continued through March
of 1980. In March 1980 Granger received
an additional promotion to weekday and to
five o'clock and ten o’clock weekday an-
chor. These acts occurred well within a
180 day period prior to plaintiff's filing of
his charge. To the extent that the pro-
motions commenced prior to the 180 day
period, there was a continuous pattern of
discrimination that continued into the 180
day period and indeed beyond that date.
Further, in regard to the salary discrimina-
tion claim, each time the plaintiff received
a pay check the discrimination occurred
and continned. Hall v. Ledex, Inc, 669
F.2d 397, 898 (6th Cir.1982) (“Furthermore,
the discrimination was continuing in na-
ture. Hall suffered a denial of equal pay
with each check she received.”) Thus,
plaintiff’s claim under Title VII are not
time-barred.

In regard to the plaintiff's claims under
42 US.C. § 1981, the Court finds these
claims likewise are not time barred. The
plaintiff filed his original complaint on Sep-
tember 10, 1981. In an amended complaint
filed on September 20, 1984, he alleged
violations of 42 U.S.C. § 198l. Several
courts of appeal have recognized the con-
tinuing violations doctrine in regard to 42
US.C. § 1981. Williams v. Owens-liii-
nots, Inc., 665 F.2d 918 (9th Cir.1982); Jen-
kins v. Home Insurance Co., 635 F.2d 310,
812 (4th Cir.1980); Allen v. Amalgamated
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891, 98 S.Ct. 266, 54 L.Ed.2d 176 (1977).
Further, in this regard, the Court finds
that the amended complaint also relates
back to the filing of the original complaint.

(18] The test of the relation back doc-
trine as applied in this case is whether
there is a “factual nexus between the
amendment and the original complaint”
and whether the defendant “had notice of
the claim and will not be prejudiced by the
amendment.” Grattan v. Burnett, 710
F.2d 160, 163 (4th Cir.1983). Under princi-
ples of liberal construction, an amendment
is to relate back if this test is met.

{16] Because the elements of the Title
VII claims and the Section 1981 claims are
substantially identical and arise out of the
same facts and circumstances, it goes with-
out saying that there is a factual nexus
between the amendment and the original
complaint in this case. Likewise, the de-
fendant was put on notice with the filing of
the charge with the Equal Employment
Opportunity Commission that an action un-
der the Civil Rights Act might well be
brought. Because the evidence required in
the Title VII action is substantially the
same required in a Section 1981 action, the
defendant is not prejudiced. Accordingly,
the Section 1981 claim plainly relates back
and is not time-barred.

The Remedy

In terms of the equitable relief under the
Title VII violations, the backpay to be
awarded is $74,120, based on comparison
with the salary received by Mason Granger
during the relevant time period:

Granger Lowery

1978 23,772 19,977
1979 27,500 20,992
1960 32,030 24,945
1981 40,000 24,627
1982 55,000 28,194
1983 35,000 (7 months at

$80,000 per year)

20,453 (resigned
8/4/83)
$213302 13,182

In regard to compensatory damages, it is
well established that compensatory dam-
ages may be awarded in a case such as this
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one for embarrassment, humiliation and
mental anguish:

Section 1981 doubtless was intended to
give the former slaves access to opportu-
nities for material betterment of them-
selves, but it was also intended to re-
move the stigma which accompanied the
disabilities under which they had former-
ly labored. The plain command of the
statute is that those formerly enslaved
henceforth shall be treated as having all
of the rights and dignity of other people
dwelling with them in a land of freedom.
A denial of those statutory rights is
treatment of the victim as being subject
to those earlier disabilities. It is an af-
front, of which embarrassment and hu-
miliation are natural consequences. If
the statute is to be enforced fairly, if
injuries suffered directly because of its
violation and to be fairly compensated,
damages for embarrassment and humilia-
tion must be recoverable in a case such
as this.

McCrary v. Runyon, 515 F.2d 1082,

1089, (4th Cir.1975).

“Such damages for emotional distress may
be inferred from the circumstances as well
as proved by the testimony.” Harris 7.
Richards Manufacturing Co., Inc., 511
F.Supp. 1193, 1205 (W.D.Tenn.1981). aff'd
in part, rev'd in part, 675 F.2d 811 (6th
Cir.1982).

In order to award such damages, how-
ever, the Court must find “a sufficient
casual connection between the defendant’s
illegal actions and the injury to the plain-
tiff.” Id. at 1206. In this case, the Court
finds the requisite casual connection be-
tween the humiliation, embarrassment and
mental distress caused to Myron Lowery
by WMC-TV’s continuing discrimination
and retaliation against him. The ultimate
in humiliation was realized, of course, when
Lowery was forced from his on-air respon-
sibilities in the wake of his filing of his
Title VII lawsuit. Such action shamed Mr.
Lowery before his coworkers and the com-
munity and had an obvious devastating ef-
fect upon him. Prior to this, Mr. Lowery
was continually humiliated and embar-
rassed by being passed over for promotion,
being denied an employment contract, and
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being paid less than similarly situated
white employees. Myron Lowery proved
damage to his reputation and likewise
proved humiliation and embarrassment.
Thus, the Court awards Mr. Lowery $100,-
000.00 compensatory damages for emotion-
al distress, embarrassment and humiliation.

Likewise, Myron Lowery is entitled to an
award of punitive damages in this case.
Where a defendant has exhibited oppres-
sion, malice, gross negligence, willful or
wanton misconduct, or a reckless disregard
for the civil rights of a plaintiff, punitive
damages are to be awarded. Without a
doubt, WMC-TV’s conduct in this case was
malicious and oppressive and indicated that
it removed Myron Lowery from the air-
waves because he had filed his Title VII
lawsuit. The only rational motivation the
Court can reasonably infer from this con-
duct is that WMC-TV wigshed to pumish
Lowery for exercising his statutory rights,
to shame him in the public eye and to
communicate to his coworkers and the
Memphis community that objection to al-
leged unlawful employment practices
would not be tolerated. Such actions con-
stitute a malicious intent by the defendant
to harass, intimidate, embarrass and ridi-
cule the plaintiff. In a society such as ours
where law and justice are held in high
esteem, such outrageous conduct is unac-
ceptable. Id.

The remedy in regard to the Section 1981
claim i easily discerned. The conduct of
WMC-TV in this action was just plain
wrong and reprehensible. While claiming
to be a leader in “the forefront of the civil
rights movement,” it chose to follow a dif-
ferent course behind its office doors. The
station management put on one face in the
public eye and another in private where it
had perhaps its greatest opportunity to fur-
ther the principles it seeks so hard to con-
vince the Court it has always held dear.
The denial of advancement and continuing
discrimination in violation of 42 U.S.C.
§ 1981 embarrassed and humiliated Myron
Lowery. When Mr. Lowery chose to chal-
lenge the racislly discriminatory practices
of the management of WMC-TV, he be-
came the victim of unlawful retaliation.
By subjecting him to retaliation, WMC-TV

struck out at, not only Mr. Lowery’s liveli-
hood and reputation, but also the founda-
tion of the legislation designed to protect
Lowery’'s civil rights. The racially motivat-
ed conduct of WMC-TV’s management was
illegal, malicious and oppressive. There-
fore, an award of punitive damages is ap-
propriate. In light of the wrong done to
this employee who was with the television
station twelve years, and the wealth of
WMC-TV, whose total current assets in
1983 were $143,430,000.00, the Court
awards Myron Lowery punitive damages in
the amount of $100,000.00.

[17] It is therefore, by the Court, Or-
dered that plaintiff, Myron Lewis Lowery,
Jr., is hereby awarded judgment against
the defendant, WMC-TV in the following
monetary sums:

1) $74,120.00 in backpay.

2) $100,000.00 compensatory damages

3) $100,000.00 punitive damages.

In addition, WMC-TV is to pay to the
plaintiff a reasonable amount for attorney
fees and expenses. Accordingly, plaintiff's
counsel is directed to submit to the Court
within thirty days from the date of this
order affidavits setting forth reasonable
fees and expenses. WMC-TV may respond
to such affidavits, if it so chooses, within
fifteen days of receipt of the affidavits.

The Court has jurisdiction over this case
pursuant to Title VII of the Civil Rights
Act of 1964, 42 US.C. § 2000e et seq., 42
U.S.C. § 1981, and 28 U.S.C. §§ 1331 and
1343.

Plaintiff’s motion to amend the pleadings
to conform to the evidence in this lawsuit is
hereby granted.

et e e e e
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C.

In re the Applications of

File Nos.

BALCT-910926KN
BALCT-910926KM
BALCT-910926KO

Chesapeake Television, Inc.
WTTE, Channel 28, Inc.
Sinclair Broadcasting Group, Inc.

For Assignment of Licenses

To: Clay Pendarvis, Chief
Television Branch

Petition for Reconsideration

Scripps Howard Broadcasting Company ("Scripps Howard"),
licensee of Television Station WMAR-TV, Baltimore, Maryland,
through counsel and pursuant to Section 1.106 of the Federal
Communications Commission's Rules, 47 CFR §1.106, respectfully
requests reconsideration of the Commission's grant of the above-
referenced applications. In support thereof the following is

stated:

1. On September 26, 1991, Chesapeake Television, Inc.
("Chesapeake"), licensee of Television Station WBFF, Baltimore,
Maryland, filed the above-referenced application requesting the
Commission's consent to an assignment of its license. On that
same date, the principals of Chesapeake also filed assignment

applications for two of their other television stations, WTTE,






4. The application form used by Chesapeake, Sinclair and
WTTE specifies that if the assignment is voluntary, the applicant
must attach as an exhibit "all contracts, agreements or
understandings (the substance of oral agreements should be reduced
to writing) by which the stock (or other interest) is
transferred." See FCC Form 316, ques. 10(a)(l). Although
Chesapeake indicated in its application that it was attaching the
requisite contract as Exhibit No. 2, it did not provide the
document. Instead, it attached a cover page stating, "Exhibit No.
2 (To be Supplied)." As noted above, Chesapeake's application was-
accepted for £iling on October 4, and granted on October 7. The
amendment, however, was not filed by Chesapeake until October 25,

1991, nearly a month after the grant date. 2/

5. In its answer to question 10(a), Chesapeake identified
the missing Exhibit No. 2 as the document which would provide the
Commission with the specifics of the proposed assignment. This
information is therefore essential to the Commission's ability to

determine whether the proposed assignment will comply with the

2/ 1t should also be noted that the amendment consisted of an
"Assignment and Use Agreement" which was dated September 13, 1991.
In view of the fact that the agreement was dated nearly two weeks
before the application was filed and over a month before the
application was granted, Scripps Howard is puzzled as to why the
agreement was not filed earlier.
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Commission's Rules and whether the grant of the application will

be in the public interest.

6. Scripps Howard respectfully submits that not only should
the Commission have withheld action on Chesapeake's application
until the amendment was filed, it should have returned the
application as incomplete and unacceptable for filing.
Specifically, FCC Form 316 directs applicants to "[b]e sure all
necessary information is furnished and all paragraphs are fully
answered.” See FCC Form 316, General Instructions, para H. It
also warns applicants that "[d]efective or incomplete applications.
may be returned without consideration."” See id. (emphasis
added). Since Chesapeake's application, at the time of filing,
was missing significant information (even though the information
was in existence), it was incomplete and should have been returned

as such.

7. Even assuming, arquendo, that Chesapeake's application
was properly accepted for filing, it should be denied on its
merits. Specifically, in its Exhibit No. 1, Chesapeake states
that upon grant of the application and consummation of the
assignment, the assignor will continue to operate and control the
station, thereby in essence retaining its interest in the station.
This admission, in and of itself, raises serious questions about

the proposed assignment.



8. Notably, a review of Chesapeake's "Assignment and Use
Agreement," which was late-filed as an amendment to the
application, reveals that the assignor "shall at all times
exercise ultimate control over the programming, personnel,
operations, maintenance and policies" of Television Station WBFF.
See Chesapeake Assignment and Use Agreement, para. 2. Moreover,
this agreement provides "that all expenses and capital costs
incurred in operating (Television Station WBFF)] and the business
shall be paid by [the assignor] and all advertising and other
receipts collect=d in operating [Television Station WBFF] shall be

retained by (the assignor]." See id. at para. 2.

9. Clearly this agreement does not describe a valid
assignment from the assignor to the assignee. 1Instead it
describes a situation which results in the assignor retaining
control over Television Station WBFF. (Cf. Southwest Texas Public
Broadcast Council, 85 FCC 24 713, 715 (1981) (the principal
indicia of control considered by the Commission are finances,

personnel matters and programming).

10. Chesapeake's proposed transaction also violates Section
73.1150(a) of the Commission's Rules, which prohibits agreements,
express or implied, permitting a broadcast licensee to: (1)
retain an interest in the license; (2) claim a right to future

assignment of the license; or (3) reserve a privilege to use the



broadcast facilities; upon the sale or transfer of its interest in

a station. See 47 CFR §73.1150(a); see also Minority Ownership in

Broadcasting, 99 FCC 2d 1249, 1250 (1985).

11. Chesapeake's proposed transaction is not a valid
assignment in that the assignor is retaining control over the
license. The assignment application, therefore, violates the

Commission's rules and policies and should be denied.

12. Notably, a review of Sinclair's and WTTE's assignment
applications confirms Scripps Howard's concerns regarding the
unusual nature of Chesapeake's proposed transaction. WTTE's
representations are almost identical to those of Chesapeake.
Specifically, WITE advises the Commission that upon grant of the
application and consummation of the assignment, the "[a]ssignor
will continue to operate and to control the Station.” See WTTE

FCC Form 316, Exhibit No. 1.

13. Unlike Chesapeake, WTTE filed its "Assignment and Use
Agreement" with its original application. See WTTE FCC Form 316,
Exhibit No. 2. The agreement specifically states that WTTE, the
assignor, will (1) manage and direct day-to-day operations of
Television Station WTTE; (2) pay all the expenses and capital
costs incurred in operating Television Station WTTE; (3) retain
all advertising and other receipts collected in operating

Television Station WTTE; and (4) at all times, exercise ultimate
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